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no contract with Johnson. Levinson v. United States and Johnson (1922) 42 
Sup. Ct. 275. 

The tender of a bid by letter at a public sale has the same operative effect as 
the tender of a bid at a public auction. 1 Williston, Contracts (1920) sec. 31; 
see Boyle v. Adams (1892) 50 Minn. 255, 52 N. W. 860; Tyree v. Williams (1814, 
Ky.) 3 Bibb, 365; United States, ex rel. Goldberg, v. Meyer (1911) 37 App. 
D. C. 282; aff'd. (1913) 231 U. S. 218, 34 Sup. Ct. 84. An advertisement that 
the property will be sold at a public sale to the highest bidder is no more than 
an invitation to submit bids or offers. Freeman v. Poole (1915) 37 R. I. 489, 
93 Atl. 786; Anderson v. Wis. Cent. Ry. (1909) 107 Minn. 296, 120 N. W. 39; 
see United States, ex rel. Goldberg, v. Meyer, supra; Anson, Contract (Corbin's 
ed. 1919) sec. 64; 1 Williston, op. cit. sec. 31. Hence a bid may be withdrawn at 
any time before its acceptance, but when it is accepted a valid contract is created. 
Payne v. Cave (1789, K. B.) 3 T. R. 148; Hibernia Sav. Society v. Behunke 
(1898) 121 Calif. 339, 53 Pac. 812; George v. Pracheil (1912) 92 Neb. 81, 137 
N. W. 880. The auctioneer is privileged to reject the highest bid even though 
the advertisement states that it will be accepted. McPherson Bros. v. Okawagan 
County (1907) 45 Wash. 285, 88 Pac. 199; Anderson v. Wis. Cent. Ry., supra. 
It has been suggested that in such an auction the submission of the highest bid 
creates a contract. Langdell, Summary of the Law of Contracts (2d ed. 1880) 
sec. 19. This theory, however, has never been judicially accepted. See Freeman 
v. Poole, supra. An advertisement may be sufficiently explicit to constitute an 
offer. 1 Williston, op. cit. sec. 31 ; see So. Hetton Coal Co. v. Haswell Coal Co. 
[1898, C. A.] 1 Ch. 465. The theory has been advanced in England that the 
tender of the highest bid creates a collateral contract to accept the highest bid. 
See Warlow v. Harrison (1859, Exch.) 1 El. & El. 309; Harris v. Nickerson 
(1873) L. R. 8 Q. B. 286; Spencer v. Harding (1870) L. R.5 C. P. 561 ; Anson, 
op. cit. sec. 64. Even if such a contract existed, however, the bidder would 
merely have a right that a contract to sell be made with him. There would still 
not be a right to the property itself. Johnson's bid having operated merely as 
an unaccepted offer, the instant case seems sound. 

Jury — Right to Special Jury. — The plaintiff sued the defendant for libel con- 
tained in a newspaper article commenting on certain proceedings in the New 
Zealand University Senate. The defendant made application under the Juries 
Act for a special jury, alleging that expert knowledge of economic and political 
doctrines would be essential to an understanding of the matter in issue. Held, 
that the defendant was entitled to a special jury. Archer v. New Zealand Times 
Co. [1922, Sup. Ct.] N. Z. L. R. 90. 

One class of special jury, the "struck jury," existed at common law in cases 
where the issues were too complex for the ordinary freeholder. It was usually 
formed by both parties striking out names from a selected list. 3 Blackstone, 
Commentaries *357; Rex v. Edmonds (1821, K. B.) 4 Barn. & Aid. 471. This 
type of jury is granted in specified cases by statute in England and in many 
American jurisdictions. 1 Thompson, Trials (2d ed. 1912) sec. 7. It is permitted 
as a matter of right upon compliance with the statute. Lommen v. Minneapolis 
Gaslight Co. (1896) 65 Minn. 196, 68 N. W. 53; Brilliant Coal Co. v. Barton 
(1919) 203 Ala. 38, 81 So. 828. But it is sometimes allowed only in the discretion 
of the trial court. State v. Withrow (1896) 133 Mo. 500, 34 S. W. 245; Lemons 
v. Harris (1914) 115 Va. 809, 80 S. E. 740. Special juries of the kind in the 
instant case have been seldom authorized in the United States. The New York 
statute, however, provides for the granting of such a jury in cases where it 
appears to the court that the importance or intricacy of the case requires it. 
Laws, 1904, ch. 458. Coler v. Brooklyn Daily Eagle (1909) 133 App. Div. 300, 
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117 N. Y. Supp. 273; Jerome v. New York Evening Journal (1908) 124 App. 
Div. 372, 108 N. Y. Supp. 801 (libel of a public officer in his official capacity 
sufficiently important) ; People v. McClellan (1908) 124 App. Div. 664, 109 N. Y. 
Supp. 76 (action to determine the right to the mayoralty of New York City) ; 
Industrial and General Trust Co. v. Tod (1905, Sup. Ct.) 46 Misc. 492, 95 N. Y. 
Supp. 44 (action by holder of railway bonds for breach of an agreement to 
reorganize the railroad involved questions of sufficient intricacy). In Louisiana, 
jurymen selected from certain occupations or professions may be impanelled 
when the courts deem it advisable. Golding v. Petit (1875) 27 La. Ann. 86; 
Kellogg v. Clinton (1876) 28 La. Ann. 674; see Bruce v. Beall (1898) 100 Tenn. 
573, 47 S. W. 204. A New York court once emphatically declared itself as 
opposed on general principles to special juries as involving new machinery and 
tending to prolong litigation without producing results commensurately satis- 
factory. Ives v. Ranger (1892) 65 Hun, 622, 20 N. Y. Supp. 32. In a day of 
attempted judicial reform it might be interesting to determine the relative value 
of the verdict of the special jury as contrasted with that of the ordinary jury. 

Kansas Industrial Court — Constitutionality not Involved in Collateral 
Proceedings. — The plaintiffs, officials of the United Mine workers of America, 
sued out from the Supreme Court of the United States two writs of error to 
the Supreme Court of Kansas to review two judgments affirming the action of a 
district court of Kansas in adjudging them guilty of contempt for disobeying 
orders entered pursuant to the provisions of the Kansas Court of Industrial 
Relations Act (Kansas Laws, 1920, ch. 29) on the ground that the act was uncon- 
stitutional. Held, that the writs should be dismissed. Howat et al. v. State of 
Kansas (1922, U. S.) 42 Sup. Ct. 277. 

The plaintiffs did not deny the constitutionality of section II, empowering the 
Court of Industrial Relations to conduct investigations, and it was expressly 
provided by section 28 that any adjudication that any section or provision was 
invalid should not affect the validity of the rest of the act. State v. Howat 
(1920) 107 Kan. 423, 191 Pac. 585. It is clear that the plaintiffs could not ques- 
tion the validity of other provisions not involved in the proceeding. See Arizona 
Employers' Liability Cases (1919) 250 U. S. 400, 429, 39 Sup. Ct. 553, 559. And 
when a witness is summoned before a court of competent jurisdiction he cannot 
refuse to testify because he thinks the court has not jurisdiction of the subject 
matter. Blair v. United States (1919) 250 U. S. 273, 39 Sup. Ct. 468. Manifestly 
there was no federal question here. Although the defendants in the second case 
attacked the constitutionality of the act, the court refused to review its decision 
because the validity of the order committing the defendants for contempt did not 
at all depend upon the validity of the Act. State v. Howat (1921) 109 Kan. 376, 
198 Pac. 686; Comments (1921) 31 Yale Law Journal, 75. The court of first 
instance had jurisdiction of the case and power to issue the injunction without 
reference to the act. The injunction so issued could be questioned only by direct 
proceedings on appeal, and not collaterally in a proceeding for contempt. See 
Gompers v. Bucks Stove & Range Co. (1911) 221 U. S. 418, 450, 31 Sup. Ct. 492, 
SOi. It is disappointing not to have the validity of this interesting legislation 
determined, but the writs of error were properly dismissed. For a discussion 
of the Court of Industrial Relations with the provisions of the act, see Vance, 
Kansas Court of Industrial Relations and its Background (1921) 30 Yale Law 
Journal, 456; see also (1921) 31 ibid. 206. 

Mortgages — Subrogation — Advancement of Money for Redemption.— The 
defendant X held land subject to a mortgage to A for $1,500 and a subsequent mort- 
gage to the plaintiff B for $6,000. A contract to sell the land to the defendant 
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